RBS and RUS, USDA

for the State; or has a population of
which 25 percent or more have income
at or below the poverty line.

Promissory mnote. Evidence of debt.
“Note” or ‘‘Promissory note’” shall
also be construed to include ‘“‘Bond” or
other evidence of debt where appro-
priate.

Rural Development. The Under Sec-
retary for Rural Development has pol-
icy and operational oversight respon-
sibilities for RHS, RBS, and RUS.

Spreadsheet. A table containing data
from a series of financial statements of
a business over a period of time. Finan-
cial statement analysis normally con-
tains spreadsheets for balance sheet
items and income statements and may
include funds flow statement data and
commonly used ratios. The spread-
sheets enable a reviewer to easily scan
the data, spot trends, and make com-
parisons.

State. Any of the 50 States, the Com-
monwealth of Puerto Rico, the Virgin
Islands of the United States, Guam,
American Samoa, the Commonwealth
of the Northern Mariana Islands, the
Republic of Palau, the Federated
States of Micronesia, and the Republic
of the Marshall Islands.

Subordination. An agreement between
the lender and borrower whereby lien
priorities on certain assets pledged to
secure payment of the guaranteed loan
will be reduced to a position junior to,
or on parity with, the lien position of
another loan in order for the Agency
borrower to obtain additional financ-
ing, not guaranteed by the Agency,
from the lender or a third party.

Veteran. For the purposes of assign-
ing priority points, a veteran is a per-
son who is a veteran of any war, as de-
fined in section 101(12) of title 38,
United States Code.

(b) Abbreviations.

B&I—Business and Industry
CF—Community Facilities
CLP—Certified Lender Program
FSA—Farm Service Agency
FMI—Forms Manual Insert
NAD—National Appeals Division
OGC—Office of the General Counsel
RBS—Rural Business-Cooperative Service
RHS—Rural Housing Service
RUS—Rural Utilities Service
SBA—Small Business Administration
USDA—United States Department of Agri-
culture

§4279.29

§§4279.3-4279.14 [Reserved]

§4279.15

The Administrator may, in indi-
vidual cases, grant an exception to any
requirement or provision of this sub-
part which is not inconsistent with any
applicable law provided, the Adminis-
trator determines that application of
the requirement or provision would ad-
versely affect USDA’s interest.

Exception authority.

§4279.16 Appeals.

Only the borrower, lender, or holder
can appeal an Agency decision made
under this subpart. In cases where the
Agency has denied or reduced the
amount of final loss payment to the
lender, the adverse decision may be ap-
pealed by the lender only. An adverse
decision that only impacts the holder
may be appealed by the holder only. A
decision by a lender adverse to the in-
terest of the borrower is not a decision
by the Agency, whether or not con-
curred in by the Agency. Appeals will
be handled in accordance with 7 CFR,
part 11. Any party adversely affected
by an Agency decision under this sub-
part may request a determination of
appealability from the Director, Na-
tional Appeals Division, USDA, within
30 days of the adverse decision.

§§4279.17-4279.28 [Reserved]

§4279.29 Eligible lenders.

(a) Traditional lenders. An eligible
lender is any Federal or State char-
tered bank, Farm Credit Bank, other
Farm Credit System institution with
direct lending authority, Bank for Co-
operatives, Savings and Loan Associa-
tion, or mortgage company that is part
of a bank-holding company. These enti-
ties must be subject to credit examina-
tion and supervision by either an agen-
cy of the United States or a State. Eli-
gible lenders may also include credit
unions provided, they are subject to
credit examination and supervision by
either the National Credit Union Ad-
ministration or a State agency, and in-
surance companies provided they are
regulated by a State or National insur-
ance regulatory agency. Eligible lend-
ers include the National Rural Utilities
Cooperative Finance Corporation.
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§4279.30

(b) Other lenders. Rural TUtilities
Service borrowers and other lenders
not meeting the criteria of paragraph
(a) of this section may be considered by
the Agency for eligibility to become a
guaranteed lender provided, the Agen-
cy determines that they have the legal
authority to operate a lending program
and sufficient lending expertise and fi-
nancial strength to operate a success-
ful lending program.

(1) Such a lender must:

(i) Have a record of successfully mak-
ing at least three commercial loans an-
nually for at least the most recent 3
years, with delinquent loans not ex-
ceeding 10 percent of loans outstanding
and historic losses not exceeding 10
percent of dollars loaned, or when the
proposed lender can demonstrate that
it has personnel with equivalent pre-
vious experience and where the com-
mercial loan portfolio was of a similar
quantity and quality; and

(ii) Have tangible balance sheet eq-
uity of at least seven percent of tan-
gible assets and sufficient funds avail-
able to disburse the guaranteed loans it
proposes to approve within the first 6
months of being approved as a guaran-
teed lender.

(2) A lender not eligible under para-
graph (a) of this section that wishes
consideration to become a guaranteed
lender must submit a request in writ-
ing to the State Office for the State
where the lender’s lending and serv-
icing activity takes place. The Na-
tional Office will notify the prospective
lender, through the State Director,
whether the lender’s request for eligi-
bility is approved or rejected. If re-
jected, the reasons for the rejection
will be indicated to the prospective
lender in writing. The lender’s written
request must include:

(i) Evidence showing that the lender
has the necessary capital and resources
to successfully meet its responsibil-
ities.

(ii) Copy of any license, charter, or
other evidence of authority to engage
in the proposed loanmaking and serv-
icing activities. If licensing by the
State is not required, an attorney’s
opinion to this effect must be sub-
mitted.

(iii) Information on lending experi-
ence, including length of time in the
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lending business; range and volume of
lending and servicing activity; status
of loan portfolio including delinquency
rate, loss rate as a percentage of loan
amounts, and other measures of suc-
cess; experience of management and
loan officers; audited financial state-
ments not more than 1 year old;
sources of funds for the proposed loans;
office location and proposed lending
area; and proposed rates and fees, in-
cluding loan origination, loan prepara-
tion, and servicing fees. Such fees must
not be greater than those charged by
similarly located commercial lenders
in the ordinary course of business.

(iv) An estimate of the number and
size of guaranteed loan applications
the lender will develop.

(c) Ezxpertise. Lioan guarantees will
only be approved for lenders with ade-
quate experience and expertise to
make, secure, service, and collect B&I
loans.

§4279.30 Lenders’ functions and re-

sponsibilities.

(a) General. (1) Lenders have the pri-
mary responsibility for the successful
delivery of the B&I loan program. All
lenders obtaining or requesting a B&I
loan guarantee are responsible for:

(i) Processing applications for guar-
anteed loans,

(ii) Developing and maintaining ade-
quately documented loan files,

(iii) Recommending only loan pro-
posals that are eligible and financially
feasible,

(iv) Obtaining valid evidence of debt
and collateral in accordance with
sound lending practices,

(v) Supervising construction

(vi) Distribution of loan funds,

(vii) Servicing guaranteed loans in a
prudent manner, including liquidation
if necessary,

(viii) Following Agency regulations,
and

(ix) Obtaining Agency approvals or
concurrence as required.

(2) This subpart, along with subpart
B of this part and subpart B of part 4287
of this chapter, contain the regulations
for this program, including the lenders’
responsibilities.

(b) Credit evaluation. This is a key
function of all lenders during the loan
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